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OLD CUTLER OYSTER CO., INC. ,
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RECOVMENDED ORDER

The parties to this case have waived an evidentiary hearing
and have stipulated to the issuance of a Recormended Order on
the basis of stipulated facts.

APPEARANCES

For Petitioner: Mchael J. Weeler, Esquire
Depart nent of Business and
Prof essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Gegg J. Onond, Esquire
Law O fice of Geeg J. Onond, P.A
330 Al hanbra CGircle
Coral Gables, Florida 33134-5004

STATEMENT OF THE | SSUE

This is a license discipline proceeding in which, on the

basis of facts alleged in a First Anended Administrative



Conpl aint, Petitioner seeks to take disciplinary action agai nst
Respondent. It is alleged that Respondent violated Section
386.204, Florida Statutes, “by and through Section 386.207(3),
Florida Statutes,” by allow ng patrons to snoke in an encl osed
i ndoor wor kpl ace.

PRELI M NARY STATEMENT

Respondent tinely requested an evidentiary hearing to
chal l enge the alleged violations, and in due course the case was
referred to the Division of Adm nistrative Hearings, where it
was schedul ed for an evidentiary hearing. Prior to the
schedul ed hearing date, the parties agreed to waive the
evidentiary hearing and to subnmit the case for preparation of a
Recommended Order on stipulated facts and on witten and oral
argument s. *

FI NDI NGS OF FACT

The parties have stipulated to the fourteen paragraphs of
findings of fact which follow

1. Petitioner is the State of Florida, Departnent of
Busi ness and Professional Regul ation, Division of Al coholic
Beverages and Tobacco.

2. Respondent is AOd Cutler Oyster Conpany, Inc., d/b/a
add Cutler Oyster Conpany.

3. Respondent holds |icense nunber 22-20655, Series 4-COP,

i ssued by Petitioner.



4. M chael Pace is the President of Respondent and hol ds
100 percent of the stock of Respondent.

5. Lisa Tyrell was the manager and person in charge at
Respondent’ s |icensed prem ses on July 9, 2003.

6. M. Tyrell is currently enployed by Respondent as a
manager .

7. M. Tyrell called Mchael Pace on the tel ephone, then
gave the receiver to Fernandez (Special Agent), who explained to
M. Pace that violations of the Florida Cean Indoor Ar Act
were occurring on the |icensed prem ses.

8. On July 9, 2003, Special Agent Fernandez issued an
Oficial Notice of Warning to Ms. Tyrell as a result of
observi ng patrons snoki ng which, he clainmed, was in violation of
the Florida Cean Indoor Air Act.

9. On August 15, 2003, Special Agent Fernandez issued a
Notice to Conply to M. Pace and told himthat he had thirty
days to conply with the notice or adm nistrative charges would
be filed. The notice alleged a violation of the Florida C ean
| ndoor Air Act by “allowi ng patron to snoke cigarettes on 4- COP
SRX i censed prem ses.”

10. Speci al Agent Fernandez visited the licensee a third
time on Septenber 18, 2003.

11. At all tinmes material hereto, Respondent held a valid

retail tobacco products dealer permt issued by Petitioner.



12. At no tine did Special Agent Fernandez observe any of
Respondent’ s enpl oyees snoking wi thin Respondent’s business
prem ses.

13. No patron received a citation for violating the
Florida Clear |Indoor Air Act.

14. On July 9, on August 15, and on Septenber 18 of 2003,
Speci al Agent Fernandez observed patrons snoking tobacco
products within Respondent’s |licensed prem ses.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
case. 88 120.569 and 120.57(1), Fla. Stat.

16. Petitioner argues that, pursuant to Sections 386. 204
and 386.207(3), Florida Statutes, it is authorized to take
di sci plinary action agai nst Respondent on the basis of the
events described in the stipulated facts. Respondent argues
that the applicable statutory provisions do not authorize
Petitioner to take disciplinary action agai nst Respondent on the
basi s of conduct by patrons on the |licensed preni ses.

17. Section 386.204, Florida Statutes, reads: “A person
may not snoke in an encl osed i ndoor workpl ace, except as
ot herwi se provided in s. 386.2045.” None of the exceptions
described in Section 386.2045, Florida Statutes, apply to

Respondent or to Respondent’s |licensed prem ses.



18.
foll ows:
19.
foll ows:

Section 386.206(2), Florida Statutes, reads as

(2) The proprietor or other person in charge
of an encl osed i ndoor workpl ace nust devel op
and inplement a policy regardi ng the snoking
prohi bitions established in this part. The
policy may include, but is not limted to,
procedures to be taken when the proprietor or
ot her person in charge wi tnesses or is nmade
aware of a violation of s. 386.204 in the
encl osed i ndoor workpl ace and nust include a
policy which prohibits an enpl oyee from
snmoki ng in the encl osed i ndoor workplace. In
order to increase public awareness, the
person in charge of an encl osed indoor

wor kpl ace may, at his or her discretion, post
"NO SMXXI NG' signs as deened appropri ate.
(Enphasi s added.)

Section 386.207(3), Florida Statutes, reads as

(3) The departnent or the Division of Hotels
and Restaurants or the Division of Al coholic
Beverages and Tobacco of the Departnent of
Busi ness and Prof essi onal Regul ati on, upon
notification of observed violations of this
part, shall issue to the proprietor or other
person in charge of such encl osed indoor

wor kpl ace a notice to conply with this part.
If the person fails to conply within 30 days
after receipt of the notice, the departnent
or the Division of Hotels and Restaurants or
the Division of Al coholic Beverages and
Tobacco of the Departnent of Business and

Pr of essi onal Regul ati on shall assess a civil
penal ty agai nst the person of not |ess than
$250 and not to exceed $750 for the first
violation and not less than $500 and not to
exceed $2,000 for each subsequent viol ation.
The inposition of the fine nust be in
accordance with chapter 120. |If a person
refuses to conply with this part, after




havi ng been assessed such penalty, the
departnent or the Division of Hotels and
Restaurants or the Division of Alcoholic
Beverages and Tobacco of the Departnent of
Busi ness and Prof essional Regulation may file
a conplaint in the circuit court of the
county in which the encl osed i ndoor workpl ace

is located to require conpliance. (Enphasis
added.)

20. In determ ning whether the violations asserted in the
chargi ng i nstrunent have been established, it is necessary to
evaluate the stipulated facts in light of the specific factual
all egations nmade in the charging instrunent. Due process
prohi bits an agency fromtaking disciplinary action against a
I i censee based upon conduct not specifically alleged in the

charging instrument. See Hamilton v. Departnent of Business and

Pr of essi onal Regul ation, 764 So. 2d 778 (Fla. 1st DCA 2000);

Lusskin v. Agency for Health Care Admi nistration, 731 So. 2d 67,

69 (Fla. 4th DCA 1999); and Cottrill v. Departnent of |nsurance,

685 So. 2d 1371, 1372 (Fla. 1st DCA 1996).
21. Furthernore, "the conduct proved [or stipulated to]
must legally fall within the statute or rule claimed [in the

charging instrument] to have been violated." Delk v. Departnent

of Professional Regul ation, 595 So. 2d 966, 967 (Fla. 5th DCA

1992). In deciding whether "the statute or rule clainmed to have
been violated" was in fact violated, as alleged by Petitioner,
if there is any reasonabl e doubt, that doubt nust be resolved in

favor of the licensee. See Witaker v. Departnent of |nsurance




and Treasurer, 680 So. 2d 528, 531 (Fla. 1st DCA 1996); El nariah

v. Departnent of Professional Regulation, Board of Medicine, 574

So. 2d 164, 165 (Fla. 1st DCA 1990); and Lester v. Departnent of

Prof essi onal and QCccupati onal Regul ations, 348 So. 2d 923, 925

(Fla. 1st DCA 1977). "Furthernore, if there are any anbiguities
i ncl uded such nust be construed in favor of the applicant or
licensee." Lester, at 925.

22. Petitioner's basic theory of the case is stated in
paragraph 13 of the First Amended Adm nistrative Conplaint in
which it alleges that ". . . Respondent viol ated §386. 204,
Florida Statutes, by and through 8386.207(3), Florida Statutes,
by actively allowi ng and encouragi ng persons to snoke inside the
licensed prem ses.” Consistent wth this theory of the case,
the Petitioner argues in its proposed reconmended order that
"Florida Statute 386.207(3) clearly prescribes that a civil
penalty against a licensee shall be inposed for a first
violation of not less that $250.00 and not to exceed $750.00."
And the Notice to Conply issued to M. Pace on August 15, 2003,
by Special Agent Fernandez alleged a violation of the Florida
Cl ean I ndoor Air Act by "allow ng patron [sic] to snpke
cigarettes on 4-COP SRX |licensed premises.” Petitioner's theory
of the case is problematic in at |least two regards. The first
problemis that there is nothing in the applicable statutes that

speci fies what, if anything, nust be done by a "proprietor or



ot her person in charge of an encl osed i ndoor workpl ace" when
such a person witnesses or is nmade aware of a violation of
Section 386.204. Section 386.206(2), Florida Statutes, requires
t he devel opment and inplenentation of "a policy regarding the
snoki ng prohibitions established in this part." That statutory
provi sion goes on to mandate that the policy prohibit snoking by
enpl oyees, but with regard to violations by others, including
patrons, the statute provides, in its second sentence: "The

policy may include, but is not limted to, procedures to be

t aken when the proprietor or other person in charge w tnesses or

is made aware of a violation of s. 386.204 in the encl osed

i ndoor workplace. . . ." (Enphasis added.) As enphasized by the
underscoring, a policy as to what should be done when viol ati ons
of Section 386.204, Florida Statutes (by persons other than
enpl oyees), cone to the attention of the proprietor or person in
charge is perm ssive, perhaps even encouraged, but not required.
And again it is significant to note that there is no statutory
requi rement that the proprietor or other person in charge of an
encl osed i ndoor workpl ace take any specific action when such
proprietor or other person in charge observes a patron (or other
non- enpl oyee person) snoking tobacco products in an encl osed
i ndoor workpl ace. ?

23. In view of the foregoing, it appears that the

violation charged in the First Amended Adm ni strative Conpl ai nt



in this case should be dism ssed because there is no statutory
provi sion that authorizes the inposition of fines or other
penalties for nerely "allow ng" a patron to snoke cigarettes.
24. There is a further reason for which it appears that
the violation charged in the First Anended Adm nistrative
Conpl ai nt shoul d be dism ssed. Respondent in this case is a
corporation naned A d Cutler Oyster Co., Inc., doing business
under the nane of AOd Cutler Oyster Co. Respondent is a
| i censee under the "Florida Beverage Law," Chapters 561 through
569, Florida Statutes, having been issued SRX |icense nunber 22-
20655, Series 4-COP. Petitioner seeks to inpose against the
Respondent corporation the civil penalties authorized by Section
386.207(3), Florida Statutes. By the terns of the statute those
penalties are to be assessed against "the person” who fails to
conply with a previously issued "notice to conply,” and in the
context in which the term"the person” is used in the statute,
it appears that the neaning of the termis limted to an
i ndi vi dual human being. It is, at best, anbiguous as to whet her
the term"the person,” as used in Section 386.207(3), Florida
Statutes, includes corporate or other non-human juridical
entities. In a case in which Petitioner seeks to inpose
penal ties, such an anbiguity nust be resolved in favor of

Respondent .3



RECOMVENDATI ON

On the basis of all of the foregoing it is RECOMMENDED t hat
a final order be issued in this case disnmssing the First
Amended Admi nistrative Conplaint and denying all relief sought
by the Petitioner.

DONE AND ENTERED this 24th day of Septenber, 2004, in

Tal | ahassee, Leon County, Florida.

_hla g(

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 24th day of Septenber, 2004.

ENDNOTES

1/ In addition to the usual proposed recomrended orders, the
parties agreed to the subm ssion of witten responses to the
proposed reconmended orders and to oral argunent, which was
presented by neans of a tel ephone conference call. The parties
subnmitted the last of their witten subm ssions on July 8, 2004,
and oral argunent was held on August 12, 2004.

2/ Absent one of the statutory exceptions listed in Section

386. 204, Florida Statutes, a patron who snokes in an encl osed
i ndoor workplace is in violation of Section 386.204, Florida
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Statutes. And Section 386.208, Florida Statutes, states: “Any
person who violates s. 386.204 commts a noncrimnal violation as
defined in s. 775.08(3), punishable by a fine of not nore than
$100 for the first violation and not nore than $500 for each
subsequent violation. Jurisdiction shall be with the appropriate
county court.” This would appear to authorize a | aw enforcenent
officer to issue a citation or conplaint to a patron seen snoki ng
in an encl osed i ndoor workplace, but it does not inpose any duty
on the proprietor or other person in charge of such a workpl ace
to take any specific action when a patron is seen snoking in such
a pl ace.

3/ On the basis of the facts stipulated to in this case, M chael
Pace (in his capacity as “proprietor”) and Lisa Tyrell (in her
capacity as “person in charge”) would each appear to be a
“person” within the neaning of Section 386.207(3), Florida
Statutes, but they are not nentioned as Respondents in the First
Amended Administrative Conplaint in this case.

COPI ES FURNI SHED

Jor ge Fernandez

Augusta Buil ding, Suite 100
8685 Northwest 53rd Terrace
Mam , Florida 33166

John Cosgrove, Esquire
Cosgrove Law O fices
201 West Fl agler Street
Mam , Florida 33130

Gregg J. Onond, Esquire

Law O fice of Gegg J. Onond, P.A
330 Al hanbra Circle

Coral Gables, Florida 33134-5004

M chael J. Weel er, Esquire
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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Jack Tuter, Director

Di vi sion of Al coholic Beverages
And Tobacco

Depart nment of Busi ness and
Pr of essi onal Regul ation

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Leon Bi egal ski, General Counsel
Departnment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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